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§33.201

against the party involved in accord-
ance with §33.105.

Subpart B—Certification

§33.201 What does this subpart re-
quire?

(a) In order to qualify and participate
as an MBE or WBE prime or subcon-
tractor for EPA recipients under EPA’s
DBE Program, an entity must be prop-
erly certified as required by this sub-
part.

(b) EPA’s DBE Program is primarily
based on two statutes. Public Law 102-
389, 42 U.S.C. 4370d, provides for an 8%
objective for awarding contracts under
EPA financial assistance agreements
to business concerns or other organiza-
tions owned or controlled by socially
and economically disadvantaged indi-
viduals, including HBCUs and women
(“EPA’s 8% statute’). Title X of the
Clean Air Act Amendments of 1990, 42
U.S.C. 7601 note, provides for a 10% ob-
jective for awarding contracts under
EPA financial assistance agreements
for research relating to such amend-
ments to business concerns or other or-
ganizations owned and controlled by
socially and economically disadvan-
taged individuals (“EPA’s 10% stat-
ute’’).

§33.202 How does an entity qualify as
an MBE or WBE under EPA’s 8%
statute?

To qualify as an MBE or WBE under
EPA’s 8% statute, an entity must es-
tablish that it is owned or controlled
by socially and economically disadvan-
taged individuals who are of good char-
acter and citizens of the United States.
An entity need not demonstrate poten-
tial for success.

(a) Ownership or control. ‘““Ownership”
and ‘‘control” shall have the same
meanings as set forth in 13 CFR 124.105
and 13 CFR 124.106, respectively. (See
also 13 CFR 124.109 for special rules ap-
plicable to Indian tribes and Alaska
Native Corporations; 13 CFR 124.110 for
special rules applicable to Native Ha-
waiian Organizations).

(b) Socially disadvantaged individual.
A socially disadvantaged individual is
a person who has been subjected to ra-
cial or ethnic prejudice or cultural bias
because of his or her identity as a
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member of a group without regard to
his or her individual qualities and as
further defined by the implementing
regulations of section 8(a)(b) of the
Small Business Act (156 U.S.C. 637(a)(b);
13 CFR 124.103; see also 13 CFR 124.109
for special rules applicable to Indian
tribes and Alaska Native Corporations;
13 CFR 124.110 for special rules applica-
ble to Native Hawaiian Organizations).

(c) Economically disadvantaged indi-
vidual. An economically disadvantaged
individual is a socially disadvantaged
individual whose ability to compete in
the free enterprise system is impaired
due to diminished capital and credit
opportunities, as compared to others in
the same business area who are not so-
cially disadvantaged and as further de-
fined by section 8(a)(6) of the Small
Business Act (156 U.S.C. 637(a)(6)) and
its implementing regulations (13 CFR
124.104). (See also 13 CFR 124.109 for spe-
cial rules applicable to Indian tribes
and Alaska Native Corporations; 13
CFR 124.110 for special rules applicable
to Native Hawaiian Organizations).
Under EPA’s DBE Program, an indi-
vidual claiming disadvantaged status
must have an initial and continued per-
sonal net worth of less than $750,000.

(d) HBCU. An HBCU automatically
qualifies as an entity owned or con-
trolled by socially and economically
disadvantaged individuals.

(e) Women. Women are deemed to be
socially and economically disadvan-
taged individuals. Ownership or control
must be demonstrated pursuant to
paragraph (a) of this section, which
may be accomplished by certification
under §33.204.

§33.203 How does an entity qualify as
an MBE or WBE under EPA’s 10%
statute?

To qualify as an MBE or WBE under
EPA’s 10% statute, an entity must es-
tablish that it is owned and controlled
by socially and economically disadvan-
taged individuals who are of good char-
acter and citizens of the United States.

(a) Ownership and control. An entity
must be at least 51% owned by a so-
cially and economically disadvantaged
individual, or in the case of a publicly
traded company, at least 51% of the
stock must be owned by one or more
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socially and economically disadvan-
taged individuals, and the management
and daily business operations of the
business concern must be controlled by
such individuals. (See also 13 CFR
124.109 for special rules applicable to
Indian tribes and Alaska Native Cor-
porations; 13 CFR 124.110 for special
rules applicable to Native Hawaiian Or-
ganizations).

(b) Socially disadvantaged individual.
A socially disadvantaged individual is
a person who has been subjected to ra-
cial or ethnic prejudice or cultural bias
because of his or her identity as a
member of a group without regard to
his or her individual qualities and as
further defined by the implementing
regulations of section 8(a)(6) of the
Small Business Act (156 U.S.C. 637(a)(b);
13 CFR 124.103; see also 13 CFR 124.109
for special rules applicable to Indian
tribes and Alaska Native Corporations;
13 CFR 124.110 for special rules applica-
ble to Native Hawaiian Organizations).

(c) Economically disadvantaged indi-
vidual. An economically disadvantaged
individual is a socially disadvantaged
individual whose ability to compete in
the free enterprise system is impaired
due to diminished capital and credit
opportunities, as compared to others in
the same business area who are not so-
cially disadvantaged and as further de-
fined by section 8(a)(6) of the Small
Business Act (156 U.S.C. 637(a)(6)) and
its implementing regulations (13 CFR
124.104). (See also 13 CFR 124.109 for spe-
cial rules applicable to Indian tribes
and Alaska Native Corporations; 13
CFR 124.110 for special rules applicable
to Native Hawaiian Organizations).
Under EPA’s DBE Program, an indi-
vidual claiming disadvantaged status
must have an initial and continued per-
sonal net worth of less than $750,000.

(d) Presumptions. In accordance with
Title X of the Clean Air Act Amend-
ments of 1990, 42 U.S.C. 7601 note, Black
Americans, Hispanic Americans, Na-
tive Americans, Asian Americans,
Women and Disabled Americans are
presumed to be socially and economi-
cally disadvantaged individuals. In ad-
dition, the following institutions are
presumed to be entities owned and con-
trolled by socially and economically
disadvantaged individuals: HBCUs, Mi-
nority Institutions (including Tribal

§33.204

Colleges and Universities and Hispanic-
Serving Institutions) and private and
voluntary organizations controlled by
individuals who are socially and eco-
nomically disadvantaged.

(e) Individuals not members of des-
ignated groups. Nothing in this section
shall prohibit any member of a racial
or ethnic group that is not designated
as socially and economically disadvan-
taged under paragraph (d) of this sec-
tion from establishing that they have
been impeded in developing a business
concern as a result of racial or ethnic
discrimination.

(f) Rebuttal of presumptions. The pre-
sumptions established by paragraph (d)
of this section may be rebutted in ac-
cordance with §33.209 with respect to a
particular entity if it is reasonably es-
tablished that the individual at issue is
not experiencing impediments to devel-
oping such entity as a result of the in-
dividual’s identification as a member
of a specified group.

(g) Joint ventures. (1) A joint venture
may be considered owned and con-
trolled by socially and economically
disadvantaged individuals, mnotwith-
standing the size of such joint venture,
if a party to the joint venture is an en-
tity that is owned and controlled by a
socially and economically disadvan-
taged individual, and that entity owns
51% of the joint venture.

(2) As a party to a joint venture, a
person who is not an economically dis-
advantaged individual, or an entity
that is not owned and controlled by a
socially and economically disadvan-
taged individual, may not be a party to
more than two awarded contracts in a
fiscal year solely by joint venture with
a socially and economically disadvan-
taged individual or entity.

§33.204 Where does an entity become
certified under EPA’s 8% and 10%
statutes?

(a) In order to participate as an MBE
or WBE prime or subcontractor for
EPA recipients under EPA’s DBE Pro-
gram, an entity must first attempt to
be certified by the following:

(1) The United States Small Business
Administration (SBA), under its 8(a)
Business Development Program (13
CFR part 124, subpart A) or its Small
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